AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§766.4

shall constitute the formal complaint
and will state that there is reason to
believe that a violation of the EAA, the
EAR, or any order, license or author-
ization issued thereunder, has oc-
curred. It will set forth the essential
facts about the alleged violation, refer
to the specific regulatory or other pro-
visions involved, and give notice of the
sanctions available under part 764 of
the EAR. The charging letter will in-
form the respondent that failure to an-
swer the charges as provided in §766.6
of this part will be treated as a default
under §766.7 of this part, that the re-
spondent is entitled to a hearing if a
written demand for one is requested
with the answer, and that the respond-
ent may be represented by counsel, or
by other authorized representative who
has a power of attorney to represent
the respondent. A copy of the charging
letter shall be filed with the adminis-
trative law judge, which filing shall
toll the running of the applicable stat-
ute of limitations. Charging letters
may be amended or supplemented at
any time before an answer is filed, or,
with permission of the administrative
law judge, afterwards. BIS may unilat-
erally withdraw charging letters at any
time, by notifying the respondent and
the administrative law judge.

(b) Notice of issuance of charging letter
instituting administrative enforcement
proceeding. A respondent shall be noti-
fied of the issuance of a charging let-
ter, or any amendment or supplement
thereto:

(1) By mailing a copy by registered or
certified mail addressed to the respond-
ent at the respondent’s last known ad-
dress;

(2) By leaving a copy with the re-
spondent or with an officer, a man-
aging or general agent, or any other
agent authorized by appointment or by
law to receive service of process for the
respondent; or

(3) By leaving a copy with a person of
suitable age and discretion who resides
at the respondent’s last known dwell-
ing.

(4) Delivery of a copy of the charging
letter, if made in the manner described
in paragraph (b)(2) or (3) of this sec-
tion, shall be evidenced by a certificate
of service signed by the person making
such service, stating the method of
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service and the identity of the person
with whom the charging letter was
left. The certificate of service shall be
filed with the administrative law
judge.

(c) Date. The date of service of notice
of the issuance of a charging letter in-
stituting an administrative enforce-
ment proceeding, or service of notice of
the issuance of a supplement or amend-
ment to a charging letter, is the date
of its delivery, or of its attempted de-
livery if delivery is refused.

[61 FR 12907, Mar. 25, 1996, as amended at 69
FR 7870, Feb. 20, 2004; 72 FR 39005, July 17,
2007]

§766.4 Representation.

A respondent individual may appear
and participate in person, a corpora-
tion by a duly authorized officer or em-
ployee, and a partnership by a partner.
If a respondent is represented by coun-
sel, counsel shall be a member in good
standing of the bar of any State, Com-
monwealth or Territory of the United
States, or of the District of Columbia,
or be licensed to practice law in the
country in which counsel resides if not
the United States. A respondent per-
sonally, or through counsel or other
representative, shall file a notice of ap-
pearance with the administrative law
judge. BIS will be represented by the
Office of Chief Counsel for Industry and
Security, U.S. Department of Com-
merce.

[61 FR 12907, Mar. 25, 1996, as amended at 67
FR 45633, July 10, 2002]

§766.5 Filing and service of papers
other than charging letter.

(a) Filing. All papers to be filed shall
be addressed to EAR Administrative
Enforcement Proceedings, U.S. Coast
Guard, ALJ Docketing Center, 40 S.
Gay Street, Baltimore, Maryland,
21202-4022, or such other place as the
administrative law judge may des-
ignate. Filing by United States mail,
first class postage prepaid, by express
or equivalent parcel delivery service,
or by hand delivery, is acceptable. Fil-
ing by mail from a foreign country
shall be by airmail. In addition, the ad-
ministrative law judge may authorize
filing of papers by facsimile or other
electronic means, provided that a hard
copy of any such paper is subsequently
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filed. A copy of each paper filed shall
be simultaneously served on each
party.

(b) Service. Service shall be made by
personal delivery or by mailing one
copy of each paper to each party in the
proceeding. Service by delivery service
or facsimile, in the manner set forth in
paragraph (a) of this section, is accept-
able. Service on BIS shall be addressed
to the Chief Counsel for Industry and
Security, Room H-3839, U.S. Depart-
ment of Commerce, 14th Street and
Constitution Avenue, N.W., Wash-
ington, D.C. 20230. Service on a re-
spondent shall be to the address to
which the charging letter was sent or
to such other address as respondent
may provide. When a party has ap-
peared by counsel or other representa-
tive, service on counsel or other rep-
resentative shall constitute service on
that party.

(c) Date. The date of filing or service
is the day when the papers are depos-
ited in the mail or are delivered in per-
son, by delivery service, or by fac-
simile.

(d) Certificate of service. A certificate
of service signed by the party making
service, stating the date and manner of
service, shall accompany every paper,
other than the charging letter, filed
and served on parties.

(e) Computing period of time. In com-
puting any period of time prescribed or
allowed by this part or by order of the
administrative law judge or the Under
Secretary, the day of the act, event, or
default from which the designated pe-
riod of time begins to run is not to be
included. The last day of the period so
computed is to be included unless it is
a Saturday, a Sunday, or a legal holi-
day (as defined in Rule 6(a) of the Fed-
eral Rules of Civil Procedure), in which
case the period runs until the end of
the next day which is neither a Satur-
day, a Sunday, nor a legal holiday. In-
termediate Saturdays, Sundays, and
legal holidays are excluded from the
computation when the period of time
prescribed or allowed is seven days or
less.

[61 FR 12907, Mar. 25, 1996, as amended at 67
FR 45633, July 10, 2002; 70 FR 8250, Feb. 18,
2005]

§766.7

§76(~§.6 Answer and demand for hear-
ing.

(@) When to answer. The respondent
must answer the charging letter within
30 days after being served with notice
of the issuance of a charging letter in-
stituting an administrative enforce-
ment proceeding, or within 30 days of
notice of any supplement or amend-
ment to a charging letter, unless time
is extended under §766.16 of this part.

(b) Contents of answer. The answer
must be responsive to the charging let-
ter and must fully set forth the nature
of the respondent’s defense or defenses.
The answer must admit or deny specifi-
cally each separate allegation of the
charging letter; if the respondent is
without knowledge, the answer must so
state and will operate as a denial. Fail-
ure to deny or controvert a particular
allegation will be deemed an admission
of that allegation. The answer must
also set forth any additional or new
matter the respondent believes sup-
ports a defense or claim of mitigation.
Any defense or partial defense not spe-
cifically set forth in the answer shall
be deemed waived, and evidence there-
on may be refused, except for good
cause shown.

(c) Demand for hearing. If the respond-
ent desires a hearing, a written demand
for one must be submitted with the an-
swer. Any demand by BIS for a hearing
must be filed with the administrative
law judge within 30 days after service
of the answer. Failure to make a time-
ly written demand for a hearing shall
be deemed a waiver of the party’s right
to a hearing, except for good cause
shown. If no party demands a hearing,
the matter will go forward in accord-
ance with the procedures set forth in
§766.15 of this part.

(d) English language required. The an-
swer, all other papers, and all docu-
mentary evidence must be submitted in
English, or translations into English
must be filed and served at the same
time.

§766.7 Default.

(a) General. Failure of the respondent
to file an answer within the time pro-
vided constitutes a waiver of the re-
spondent’s right to appear and contest
the allegations in the charging letter.
In such event, the administrative law
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